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Recent information brings once again the Federal Oil and Gas Law- FOGL to the forefront of attention, and claims it is part of the [fragile] political deal of November reached at after an eight-month impasse following March 2010 general election. The Iraqi Council of Representatives-CoRs supposed to start soon debating the proposed law, with June 2011 as deadline for its enactment.

This paper would argue that such an optimistic timeline is easier set than met. This is because many critical issues have to be addressed and important questions answered, and the politics of fait accompli pursuit by both federal and KRG could make streamlining and harmonisation daunting tasks. Which version of FOGL would be the base for debate and why? What are the streamlining requirements and modalities between the chosen version and the developments- contracts and laws- that took place since the drafting of that version? Will CoRs debates FOGL version independent of or in tandem with the ‘package of four’? Would the debate leads to drafting a well crafted, clear and coherent law that addresses all oil-related ambiguities of the 2005 Constitution and thus satisfies the petroleum [upstream] sector needs, or to a law (due to the usual horse-trading) full of flaws, ambiguities, loose-ended general clauses that permits different interpretations and invites selectivity to serve own interests, as is the case with the current constitution? Finally, will the law be a tailored-made to current political order or a unified supreme document to provide legal stability, predictability and governance commensurate with development of the petroleum sector in the entire country. These are only few examples of the most pressing issues that have to be debated fully, professionally, openly and constructively. 

In the following space attempts are made to address the mentioned above issue as contribution to the forthcoming debate within CoRs and outside it among the family of professionals, experts and academics. 

Background

On 30 November 2010 KRG’ Minister of Natural Resources, Ashti Hawrami asserts that FOGL will be passed by June 2011, and this is part of the political deal concluded earlier in the month between Nuri Al-Maliki and Masoud Barzani pertaining to the formation of the new power-sharing government.
 Footage on Albaghdadia Satelite TV dated 6th December 2010 says CoRs will start, by mid December, debating the draft of the law.            

The work on the oil law began in May 2006 leading to the first draft, dated February 2007, of FOGL. The Cabinet approval, in July same year, the draft and passed it over to CoRs for consideration. Ten months later the Prim Minister Nuri Al-Maliki declared the law as what appears to be a done deal.
  Subsequently four different versions of FOGL were circulating within CoRs and outside it.
 

The focus on FOGL surfaced again for a very short while during and in the immediate aftermath of the Petroleum Policy Symposium held in Baghdad at end February 2009, and in preparation of the first bid round of June that year.  

After nearly two years, the former Speaker of the House, Ayad Al-Samarraie, met on May 2009 with the members of the Oil, Gas and Natural Resources Committee -OGNRC of the Parliament and senior officials from the Ministry of Oil-MoO. In that joint meeting Al-Samarraie suggested to set a deadline for the government to present before the parliament a final version of the law with approved annexes, in order to enable the Council with tabling the draft law for deliberations.
  The Cabinet provided no answer, and the incomplete draft(s) law remains on hold. 
As on the last ordinary working day, 26th January 2010, of the last session of the previous parliament before the March 2010 general election, FOGL was still on the list of proposed laws having a serial number 17 without even tabled for the first reading.
 As on 11th December 2010 the serial number of the law remains the same, and on the same list.
     

Since mid 2006 up to date many Iraqi oil professionals, specialists and scholars had, collectively
 and individually, critically examined the proposed hydrocarbon legislation from different angles and various aspects. Al-Ameer (2007; 2008), Zainy (2007), Al-Chalabi (2007), Mahdi (2007), Al-Mehaidi (2006) Jiyad (2008; 2010) and Khadduri (2007), to name only few, are among them. Even one of the three authors of FOGL, Shafiq (2008), has become one of its critics. Furthermore, numerous commentaries appeared on different media sources and websites had addressed this or that aspect of the proposed drafts of the law.
  
FOGL and KRG U-turn

The recent reconciliatory call by KRG to adopt FOGL after opposing it severely in the past deserves careful review of previous events and the progression of relationship between the federal/central government and KRG regarding this matter as well as more than 20 oil contracts concluded by the latter.

Immediately after the draft of FOGL was released acrimonious attitude began to dominate the position of KRG, which reached its heights in Dubai during a meeting held on 18th April 2007. The Dubai meeting was attended by many representatives from the Iraqi Parliament, oil professional, experts and representatives from KRG headed by the Minister of Natural Resources Ashti Hawrami. In a very charged, aggressive and unexpected move Hawrami rejected FOGL
 and its four annexes calling to “throw it in the dustbin” and described it as “Bathist and Nationalist [Chauvinist]”. 

That position was puzzling to many since representatives from KRG had participated in the ministerial subcommittee, headed by the then Deputy (Federal) Prime Minister and current KRG Prime Minister Barham Saleh, which unanimously approved the draft of FOGL. Nonetheless, the KRG authorities disassociated themselves from this early version, alleging they did not receive a copy of the four attachments of the law (Walid Khadduri, 2007).  Probably that was a preparatory move for the imminent approval of the Kurdistan Oil and Gas Law (KOGL) number 22 of 2007 by Parliament of KR, which was taken on 6th August 2007. The enactment of KOGL was done without approval of or consultation with the federal government or the federal parliament in Baghdad, where Kurds have their proportional representation on both executive and legislative bodies. Then-after KRG officials repeatedly used the argument ‘we cannot wait for Baghdad’ to justify and defend their action. Yet all evidence indicates to their role in the stalemate of FOGL.   

Issues of contentions between federal government and KRG are many, and examples on the most vital of them are addressed in the following:

The first issue of contention was the KRG’s selective and unilateral interpretation of certain articles in the Constitution and considers its interpretation as correct, valid and final, such as article 112, “present fields”; article 115 and 121 regarding,  “powers not stipulated in the exclusive powers of the federal government”. KRG interprets the provisions of these articles as to give KRG supremacy over the federal government. Though the constitution suffers from imprecision and lacks clarity and many of its articles can be interpreted differently, however, the KRG interpretation is far from being realistic, correct or acceptable. 

The second issue of disagreement is the type of contract adopted KRG legalised by its KOGL. The law adopts Production Sharing Contract model and accordingly many (20+) of such PSCs were concluded with foreign investors in a very short period of time. Many considers this type of contracts as unconstitutional since it contravene the principle of collective ownership by all Iraqi people enshrined in Article 111.
 Furthermore, these deals have been done in a complete secrecy without disclosing fully their terms and conditions (not until January 2010 when KRG made the contracts with DNO and Genel available probably in consequence to the legal case surrounding DNO with Oslo Stock Exchange and the arbitration case in London)
 

A third matter is the action by KRG regarding oil and gas field in the “disputed territories” referred to in Article 140 of the Constitution. Though this article has a time-limit which could make it redundant, as many on the federal parliament argued, after that date (31st December 2007), KRG had deliberately created many facts on the ground in an attempt to strengthen it future negotiation with the federal government. In this regards KRG concluded PSCs involving fields located in these “disputed territories” in Kirkuk and Nainawa/ Mosul. These deals includes those with Hunt Oil (September 2007) regarding area in the governorate of Nainawa, the Khurmala Dom in Kirkuk, and Khormor gas field situated in Kirkuk/ Salahuldeen governorates. What is even more disturbing is the fact that KOGL prevents the federal government from conducting any new oil operations in the “disputed territories” without the consent and approval of the KRG!

The Fourth issue is related to the way KRG offered known “fields” as “exploration blocks.” For example Taqtaq oilfield was mentioned in annex 3 (discovered but non-producing fields) of FOGL, while KRG moved it to Annex 4 (exploration blocks) to justify its PSC with Addex-Genel for this field. The same applies for Khormor and Chamchamal gas fields when both moved from annex 3 to annex 4, to facilitate the deal with Dana Gas (of Crescent Petroleum), early 2007.
 
Finally, the issue of Kirkuk itself and the complexities relating to it and its relationship with the issue of the constitution’s amendments would indicates it would continue to be a cause of concerns and tension, and understandably oil is at the centre of attention. In fact there is a special committee within the Parliament, known as Committee 140, referring to article 140 of the constitution. The said committee was mandated to deal with all matters related to and covered by this article.
      

On its side the federal government endorsed the position taken by the MoO in declaring all KRG oil contracts are illegal null and void, as early as 2007.
 “Minister Shahristani had warned companies who sign contracts without taking the advice of the oil ministry that the ministry would ... blacklist them from any future deals with Iraq," a government official told AFP, asking not to be named. Furthermore AFP reports that Shahristani told Monte Carlo radio that countries neighbouring Iraq would prevent the Kurdish authorities from exporting oil. He asserts that,  "There is an understanding between Tehran, Ankara, Damascus and Baghdad," and "The Iraqi government had warned these companies of the consequences of entering into these contracts," adding, "And the consequence is that Iraq will not allow these companies to extract the oil."
 

As recently as October 2010 when one of the Nabucco's shareholders, Germany's RWE, made statement, on KRG website, indicating that they have concluded an agreement with the KRG to supply gas for Nabucco. Such statement provoked MoO to issue official statement saying any commitments made other than the MoO to export gas via Nabucco pipeline are invalid and illegal.
 
However, certain developments had taken place, which could have their impacts in determining the degree and type of future relationship between the federal government and KRG as far as petroleum issues are concerned, and FOGL in particular.

Oil-related relationship between Baghdad and KRG improves, for a short while, when they agreed in June 2009 to export oil produced by some of the field under KRG contracts. The revenues from export would be paid to the federal Ministry of Finance, and KRG gets its 17%. However, the issue of payment to the producing companies and who should pay them were not finalised, and thus oil exports suspended sooner than expected. The federal government says that KRG should pay the companies from its 17% share
, while KRG disagree. 

A problem related to this issue is again signifies the different perception of what the constitution implies. It appears KRG believes that “oil revenues,.., is for all of the Iraqi people”
, while the Constitution emphasises the collective ownership of “oil and gas” by all Iraqi people. Obviously, KRG emphases on the revenue side only do not comply with the constitutional core principle of collective ownership, and thus camouflage the development cost, terms and conditions where the lack of transparency, and possible corruption exist.   

The conclusions of the two bid rounds by the federal government in June and December 2009 had exposed the disadvantages and flaws of the KRG contracts on many aspects. The preference of the long term service contracts-LTSC over the KRG PSAs, and in this respect the former are, in comparative sense, better for the interest of the Iraqi people as enshrined in the Constitution. The transparency aspects are un-comparable as well: the terms, provisions and fees of the LTSC are known and public, and the bid process was open and transmitted even on TV. KRG PSCs on the other hand were concluded behind closed doors, unknown terms and conditions of the model contact, and too much talks of corruption. 
Furthermore, the exclusion of the Chinese company Sinopec from Zubair oilfield consortium because of its involvement in the KRG contracts gave indication on the seriousness and effectiveness of Baghdad drive to blacklist any oil company involved in the KRG deals. Moreover, the consent of all IOCs to amend the model contracts as request by CoM, and as MoO did with CNPC regarding Al-Ahdab contract gave clear signal that concluded contacts could be amended in order to get them approved by the federal government.  
Few serious cases of financial irregularities surfaced outside Iraq indicating to direct involvement of KRG and minister Howrami, which could prove to be embarrassing and damaging. These includes the Oslo Stock Exchange-OSE case against DNO (2009), the arbitration case in London involving DNO and its operations in Kurdistan and relations with KRG,
 a case which became even more complicated when the involvement of the former American diplomat Peter Galbraith was exposed to indicate his business interest in Tawke oilfield- considering his active role as advisor to the KRG during the negotiation of the constitution.
 Finally, the allegations surfaced in London on late February 2010 with regards to Heritage Oil contract, one of the KRG’s contracts, when Howrami bought and sold company shares in autumn 2008, making millions of gains.
 These cases and their implications could have weakened the image and stature of Hawrami and thus compelled him to soften his un-compromising tone, inflammatory rhetoric and accusation of federal government. 

The July 2009 regional election in Kurdistan brought significant change in and effective players to the political landscape by the emergence of Change List (Goran), which could weakens the domination of the two traditional parties the Kurdish Democratic Party-KDP (Barzani leadership) and Patriotic Union of Kurdistan –PUK (Talabani leadership). The Change List of Nawshirwan Mustafa, who was for years the second-in-command to Jalal Talabani, secured 25 seats (representing 42% of the combined seats won by KDP and PUK in KR July 2009 election.)
 

Change/Goran List did well also in the national March 2010 election by wining 8 seats, and they together with the Kurdish islamists (which have another 4 seats) are among the strongest critics of KRG especially with regards oil deals-corruption matters. Goran recently (10th Dec 2010) disassociated themselves from the Kurdish block (dominated by Talabani-Barzani) due to their dissatisfaction with KRG governance style in the region. That by itself could impacts KRG strength and manoeuvring inside the federal parliament especially with regards to oil issues and FOGL in particular. It is worth recalling that the whole Kurdish block has fewer representatives in the current parliament than they had in the previous one. 

On the economic and financial sides few important developments could have their critical impacts on KRG. Companies producing oil under PSCs used to get some of their revenues by selling to local market, leading to smuggled petroleum products to Iran. This venue has been under intensive reporting and scrutiny, and earning-on-smuggling is now diminished dramatically due to strong direct objection from the US to KRG.
 This by itself creates fiscal crisis for both KRG and the companies, which are not known for their solid financial exposure and backups. 

In the mean time KRG oil production could provide some 150,000 b/d for export commencing from 2011. Furthermore, due to first bid round contracts the increases in oil production from the southern oilfields would lift Iraq’s overall production to about 2.7 million-2.8 million b/d and allow for total exports of 2.2 million-2.3 million b/d.
 , With expected high oil prices and increased volume of Iraqi exports, and with the 17% earmarked share, this could tempts KRG to be more pragmatic- politically and economically.   

The issues of ‘export’ from and the ‘contracts’ of KRG were raised during March 2010 national election campaign. Probably part of his campaign tactics PM Maliki called, “it is time to look at this file and settle it with flexibility and realism, in order to preserve rights and interests in these contracts,"
 gave the impression that solution to these contracts was within sight. However, his minister of oil asserts, “Finding a solution ... to these contracts will take a long time. But exporting oil will resume in the near future" and "The resumption of exports has no connection with finding a solution to these oil contracts.”
 No mention was made to FOGL by the federal government or KRG during pre March election phase.

By early November Kurdish block prepared a 19 points list and use them as bargaining chips with other wining lists. FOGL is on that list. Now it is KRG who show support and enthusiasm for the hydrocarbon and revenue sharing laws. 

It remains to be seen whether such a move was an attempt by KRG to extract concessions from the federal government in return for their support in brokering the power-sharing arrangements (known in the current Iraqi political jargon as Barzani Initiative) or genuine sign of pragmatism to work together and end the stalemate about FOGL that lasted since February 2007. 

Four Different Versions of FOGL- but which is the one?

As mentioned earlier there are four versions of the draft FOGL, the contents of some clauses and provisions are very different and thus has different implications. Moreover, the annexes to the law were mentioned by title only, and their full contents were not revealed, except to few, let alone tempering with their contents, as referred to above. 

The first issue to settle for the new cabinet is to chose (or prepare) and provide the full version of the draft law with all its annexes, and request the parliament to commence deliberations on the enactment of the proposed law.    

The March 2010 election had dramatically changed the composition of the parliament with 81% of the elected representatives are freshmen.
 It is fair to assume they are or might not conversant fully with the contents of the draft law in any of its versions. As shall be discussed next, the text of the draft FOGL is a complex, difficult and has many flaws and imperfections. Thus, time and efforts are need before the majority of the parliamentarians could be able to debate the proposed law constructively, effectively and sufficiently.   
There are also the ‘correlation’ and ‘streamlining’ issues, which complicate the prospect for  FOGL and make the debate within the parliament more difficult. 

Moreover, the cabinet and the parliament have to agree on prioritising a timeslot for debating FOGL taking into consideration that there are already 179 draft laws in the pipeline. 

Finally, the new government has not yet formed, and three portfolios are of particular significance for prospect of FOGL: who will be the new minister of oil, whether there will be a deputy prime minister for energy, which incorporate the oversight of oil, gas and electricity, and finally the status and functions of the newly created National Council for High/Strategic Policies- NCH/SP (to be chaired by Ayad Allawi) are not yet resolved. These three structures and entities are bound to have bearings on oil issues, and thus some sort of accommodation have to be made for them in any hydrocarbon law, as experience and ‘Parkinson Law’ suggest.   

Considering the above and assuming all matters go smooth, which is doubtful, the June 2011 deadline for promulgating FOGL seems unattainable. 

Moreover, the strongest determining factors are the contents of the hydrocarbon law itself and the conditions attached with it. These are discussed next.     

Basic Provisions and Problems of FOGL

In a nutshell the versions of the proposed law contains basic provisions generating serious problems, and thus most of the criticisms and objections were directed towards them.
 These are discussed in this part of the paper.

1-The weakened role of the Council of Representatives

The Law, in all its drafts, seriously and effectively undermines the constitutional role of the parliament and prevents the House from having the effective say regarding oil contracts that have direct consequences on the interests of the country. In this sense, the proposed FOGL contravenes, in my opinion, core constitutional principles of collective ownership of the oil and gas wealth, which has to be used for the best interest of the Iraqi people. In the meantime FOGL offers a non-elected organ, the Federal Oil and Gas Council-FOGC, and its independent, possibly foreign, advisers the powers to legalize some of these contracts. 

As the course of events had proved such tendencies in circumventing the parliament has generated serious rift between the “Executive” and the “Legislative” branches and hindered the enactment of many important and needed legislations. 

Considering the significance and centrality of oil sector in the Iraqi economy, and to ensure legal stability and certainty for contracts related to upstream petroleum development, all such contracts should be approved by the federal parliament only. Such role of the federal parliament, which is and should be supreme to any other regional and provincial parliament and authority, has to be stated clearly in FOGL to avoid any different interpretation. 

It is the duty of the parliamentarians to approve well drafted, solid, coherent, and functional law keeping in mind and learning from the experience with the constitution, and how a weak, vague and fragile text creates more problems than provide clear guidance.     
2-The Federal Oil and Gas Council

The Federal Oil and Gas Council (FOGC) is an important organ and has vital and critical role not only in the implementation of the Law. FOGC has a mini-cabinet or super-ministry status. There are two categories of members within FOGC: those representing specific named entities and members chosen for their own competences. Moreover, the Law obligates the creation of the Bureau of Independent Advisers (BIAs). The Prime Minister, or his nominee, presides over the FOGC.

The Law entrusts the FOGC with a wide range of responsibilities and powers. Hence, it has a critical role in the future development of the petroleum sector, the prospects of the national economy and the degree of effective national control over significant and finite natural resources. In effect, the FOGC possesses excessive authority and powers.
 

However, the possible presence of foreign advisors within the BIA raises a good deal of suspicion and many questions, which cast serious doubt on its feasibility, usefulness and those who were behind it to begin with. The possibility of total dependency on these advisers is real and high and this represents a detrimental and severe regulatory capture.

FOGC, if created, could have far-reaching impact on the development of the petroleum sector and the whole economy through its role in the federal petroleum policy.  The legitimacy and eligibility of FOGC in the preparation of this policy is questionable for the following reasons:

First, a federal petroleum policy within holistic sustainable development should have many macroeconomic aspects and complex intertwined sectoral linkages. It covers, therefore, much wider activities than, but inclusive of, exploration, development and production of petroleum. In other words and within the oil sector, federal petroleum policy should address all downstream and upstream activities of the industry. Since FOGL is not concerned with post-production activities, then it becomes abundantly clear that the role of FOGC, under FOGL, in drafting sound federal petroleum policy is limited- hence there is a jurisdiction problem.

Second, FOGC derives its legitimacy from FOGL. But since the Law does not cover all components of federal petroleum policy, FOGC could not be authorized legally or constitutionally to address policy matters related to oil and gas that fall outside the jurisdiction of the Law, which thus leads to FOGC having a legitimacy problem.
Third, on the institutional, structural and composition levels, FOGC does not have representatives from all of the entities that are involved in and have significant contributions to the formulation and implementation of the federal petroleum policy. The absence of such representation renders the FOGC unqualified and unable to prepare sound federal policy, hence the FOGC faces a competency problem. 

The proposed law should delineate carefully the relationship and mandates of FOGC and newly created NCH/SP above mentioned to avoid turf wars and multiplicity of mandates and jurisdictions.  

Considering the significance of this body, FOGC, on one hand and the many flaws and shortcomings of the provisions related to it in various drafts of FOGL on the other hand, it is highly desirable and advisable to enact FOGC by a specific law instead of been part of FOGL. Furthermore, it would be essential to mandate FOGC with the federal/national petroleum policy in all its three sub-sectors: upstream, midstream and downstream (excluding petrochemical industries), and not confining it to the extractive sub-sector. 

Consequently FOGC mandates and jurisdiction should be stated clearly as supreme to any regional and or provincial authority with regards to issues and matters it handles. 

Finally, FOGC’s legal charter (Law), its internal bylaws (executive regulation), and modus operandi (operational modalities) should always uphold and ensure the attainment of the objectives of the core principles enshrined in the Constitution with regards to the collective ownership of oil and gas and the best interest of the Iraqi people.  

3-Types of Oil Contracts

FOGL adopts, though not without lack of clarity, two types of contract: exploration, development and production contracts (EDPCs) and development and production contracts (DPCs). Some versions of the law refer to the “four annexes” while others not. It is worth mentioning that the four annexes were the source of controversy and disagreement, especially from the KRG (Blanchard 2007; Al-Ameer 2007).

Provisions related to the oil contracts, which had created most of the disagreement and resentment are those related to the possibility of concluding Production Sharing Contracts; the long duration of the contract period (25 years plus); the ambiguous “Relinquishment” clauses; the extremely low, 12.5 per cent, and fixed “Royalty (property rights)” that is applicable to all oilfields regardless of their qualitative characteristics; and other components of the fiscal regime that seems to provide generous incentives to IOCs

Most provisions of FOGL in any of its versions, pertaining to oil contracts have become, by now, obsolete and overtaken by events, and thus have to be seriously and radically revised. This is particularly true for the service contracts concluded pursuant to the three bid rounds by MoO, and the [illegal] Production Sharing Contracts concluded by KRG. Accordingly, there exist serious streamlining and harmonisation problems between FOGL and these concluded contracts, as discussed below. 

4-INOC treatment and its prospects 

FOGL creates, wilfully or by negligence, ambiguous, contradictory and not reassuring situations for INOC with regards to oilfield allocation, types of contract, priorities and the treatment of the company on a competitive standing. It is necessary to mention again that the draft of FOGL has the titles of four Annexes, two of them supposed to include the field earmarked for INOC.
 

The proposed FOGL uses two different terminologies, each has a time connotation and, thus, could cause different implications and interpretations: for example,  ‘producing fields’ and ‘current producing fields’. The first is general, open-ended and continuous, while the word ‘current’ in the second implies a specific cut-off date, which could be the entering into force of this law or the date of the decision by the FOGC regarding the specific field or any other date.
A likely outcome is that a number of producing fields that are, for whatever reasons, not currently in production could be excluded from INOC earmarking. Moreover, the location proximity as a qualification criterion to allocate a discovered but not yet developed field for INOC, is in effect replaces the four annexes referred to in other versions of the draft law. However, this location or geographical proximity was not defined but was left for FOGC discretion, adding more ambiguity and uncertainty.
The proposed law calls for equal treatment on the same competitive basis among all ‘licence holders’ inclusive INOC. To begin with and from strategic as well as sound policy, it is wrong and harmful to treat INOC on an equal footing with those known IOCs. The pendulum definitely tilts against INOC due to the large qualitative edge that works in theory and practice for the benefit of IOCs at the expense of INOC. INOC should receive preferential treatment, particularly as it faces international companies with a huge potential compared with its modest one, which has suffered from the disastrous consequences of more than a quarter-century of war, sanctions, occupation and the absence of normality and security. Second, which other OPEC member treats its national oil company in the manner this Law is advocating for INOC? Third, even the very developed countries, such as Norway, grant their oil companies’ favourable treatment until they stand fast on solid ground. Why then does this Law deny INOC this widely recognized practice? 

If such provisions remain in FOGL, they definitely constitute a recipe for weakening INOC and increase dependency on IOCs, which is strategically damaging to national interest and security.   
5-Role and responsibility of the Ministry of Oil
The Ministry of Oil (MoO) plays pivotal monitoring, regulatory and execution role: it is responsible for monitoring petroleum operations to ensure adherence with the laws, regulations and contracting terms. In addition to its administrative and technical duties, the Ministry carries out verification of costs and expenditures incurred by contracting parties to ensure correct and justified cost recoveries for the purpose of determining revenues accruing to the government. The Ministry through inspection, auditing and other appropriate actions verifies conformity with legislation, regulations, contractual terms and internationally recognized practices. 

Performing such diverse tasks requires specialized professional, legal, technical, accounting, planning and even diplomatic expertise. In short institutional and human capacity development are prerequisites to conduct such functions professionally and effectively. 

What was worrisome though is the call, in FOGL, upon the Ministry to coordinate with ‘[R]egional governments and producing governorates to create specialized entities that carry out the above responsibilities instead of the Ministry’. 

Considering the diversity, complexity and technicality of these responsibilities, how feasible is it to create these entities? Would such specialized entities be created in all regional governments and producing governorates? What are the precautions and safeguards against tampering with vital matters such as cost and expenditure verification, revenue determination etc., which has a national interest implication? Would this key role of the MoO be decentralized or totally eliminated? And if it was to be totally eliminated who would deal with these matters on the macro-unified level? Would this paragraph prompt regional government(s) to set deadlines for the MoO to create these specialized entities with the threat to create them in their own way? And finally, with so many fields extended across provincial borders, as Al-Mehaidi (2006) pointed out, who and how to deal with such issue in the absence of federal central body? 

Decentralization is important, necessary and useful, but at the same time it must first be well planned and phased/implemented properly and gradually. Second, there must always be the central organ, which coordinates with and supervises those decentralized entities to preserve and guarantee the supreme national interest and security.
6- Other important matters

In addition to the above, FOGL has many other significant provisions and articles pertaining to the role, functions and responsibilities of CoM; process of approvals and the overlapping of mandates and authorities; conservation and environmental issues; corporate social responsibilities of IOCs; governing laws, among others. 

Furthermore, the Law refers to and calls for enactment of other laws such as INOC, MoO, and Revenue Sharing laws. This in fact rendered them as a “package” of four laws, which might have contributed to the impasse of FOGL itself, and generates much of the discontent about the law. 

To sum up, FOGL has generated much discussion inside and outside Iraq, a great deal of which is overwhelmingly critical, disapproving and cautionary. Government reaction, on the other hand, has been less than receptive in making genuine and substantive amendments. Collectively, the problems render the Law dysfunctional, inadequate, disadvantageous and unpatriotic. Moreover, the proposed law, according to Mahdi (2007: 13), “Could well be a major destabilizing factor in Iraq and the entire region.” 

Streamlining, Contracts disclosure and Transparency 

Assuming the government chooses whichever version of FOGL and provide it to the parliament with all its annexes, tables, maps, data etc, and assuming further that both branches- the executive and the legislative- prioritise FOGL and agreed on the timeline for it enactment, other vital and more complex requirements have to be met.

The first matter is streamlining FOGL with the already concluded contracts by both the federal government/ MoO and KRG.   

The fundamental questions which have to be settled are: Should the draft FOGL be streamlined with these contracts that were concluded after the date of that draft? Or these contracts have to be streamlined with that draft? 

The first question implies the draft of FOGL has been taken by events, becomes obsolete and thus should be revised accordingly. On the other hand the second questions implies all these concluded contracts should be amended based on the provisions of the ‘enacted’ FOGL. 

The two categories of contracts concluded by MoO and by KRG are very different, and special attention should be given to the following:

First, those concluded by MoO are Service Contracts, while those by KRG are Production Sharing Contracts-PSCs. Many, including this author, had argued PSCs could contravene with the collective ‘ownership’ and ‘best interest of the Iraqi people’ principles enshrined in 2005 Constitution. Therefore, the issue of KRG PSCs has to be resolved, but the prospect is extremely difficult.   

Second, KRG PSCs suffer from serious lack of transparency: before, during and after the conclusion of these contracts.
 Hence, full disclosure of these contracts is required, but KRG would resist such a request.  

Third, though the level of transparency of the service contracts concluded by MoO is very good, however, the ‘actual singed contracts’ are not available, and thus one could suspect serious discrepancies between the ‘model’ and ‘singed’ contracts or ‘side letters’. 

Finally, none of these contracts (concluded by MoO and by KRG) have been discussed and approved by the federal Iraqi parliament. Again, many informed legal and professional opinions, (Jiyad 2008a; Shafiq 2009), contested the constitutionality of all these concluded contracts.

Therefore, authentic accurate and complete copies of all signed contracts- and related annexes, addendums, maps, data and alike- concluded by MoO and KRG together with the draft of FOGL should be made available for CoRs.

Proposing legislations is the constitutional duty of the executive branch. Thus, it is the responsibility of MoO to furnish copies of all concluded contracts, decide the streamlining option, and then redraft FOGL accordingly before passing them over to the parliament. Obviously, this duty requires full cooperation from KRG. However, considering the strained relations between both parties, accomplishing such a daunting task need good efforts, time and political pragmatism. Would that be accomplished within six months? Probably the answer is more no than yes!   

Assuming the above is done, and for the purpose of having effective constructive open and timely debate of the new proposed FOGL the Parliament should:

1- Provide each member of the House with true, identical and complete copies of all documents it has received from CoM on the proposed law to examine the draft law well ahead of the date of ‘first reading’;

2- Provide all members of the Oil, Gas and Natural Resources Committee -OGNRC of the Parliament with: a- authentic accurate and complete copies of all signed contracts- and related annexes, addendums, maps, data and alike- concluded by MoO and KRG, b- the draft of FOGL, and c- request OGNRC to examine the copies of all contracts and draft of FOGL and report back to the House as per its bylaws;

3- Decide a date for the ‘first reading’ of the proposed law depending on the finalisation of OGNRC, and if possible subsequent actions in accordance with the government priorities.

For the public interest and to facilitate professional participation and transparency the same copies of the documents referred to above should be made available, at least, on the websites of: The Council of Minister, The Parliament, the Ministry of Oil and KRG simultaneously on the same day the copies are given to the member of the House.

The “package of four laws”

The debate since early 2007 seems to bind together four laws as one package, signifying ‘all or non’ base.  These laws are, as mentioned above, FOGL, INOC, MoO, and Revenue Sharing. In reality, so far only two drafts of laws were proposed by CoM and sent over to CoRs- FOGL and INOC laws.
 

If this condition of packaging remains, then CoM has to propose draft laws for MoO and Revenue Sharing, and send them to the parliament. Then both sides- the government and parliament have to agree on the practical modalities for debating, leading to enacting the four laws simultaneously.

In this case all ‘operational’ provisions and clauses related to INOC, MoO and Revenue Sharing laws have to be removed from FOGL since such provisions and clauses became redundant. Leaving these provisions within FOGL could create problem of multiple jurisdiction and add more confusion unnecessarily. This again justifies the need for serious revision of FOGL to take the effects of the above into consideration. Moreover, preparing draft laws for MoO and Revenue Sharing requires concerted efforts, which are not free from complexities and controversial issues. 
Concluding remark. 

By intention or correlation, FOGL was kept on hold since early 2007. Both MoO and KRG had contributed to and benefited from such a state of affairs in the sense that each had, in its own way, concluded enough contracts in the absence of federal hydrocarbon law, and by exploiting the ambiguities of the constitution. It appears there was vested interest, for both federal and regional authorities, in keeping FOGL on ice until they create powerful fait accompli. The ‘package’ formula could have contributed to such an outcome. 

The above discussion indicates to the scale and difficulties of the mission to be accomplished. The possibility of enacting FOGL within June 2011 seems unrealistic unless the de-linking of FOGL from the other three laws takes place. But such de-linking could be unacceptable, though KRG emphasises, for obvious reasons, partial package of FOGL and Revenue Sharing.  

On the other hand keeping the ‘package’ and ‘all or non’ entails giving priority by both the federal government and parliament to enact all four laws concurrently. 

Whether FOGL would be linked to or de-linked from the other three laws, the draft of FOGL, in any of its four version, have to be streamlined and revised seriously and significantly to take into consideration the changed circumstances compared with those prevailed at the time of drafting the law, February 2006/7. 

Moreover, the new draft of FOGL, within the ‘package’ or outside it, should be clear, well phrased, coherent and consistent to the extent that it put an end to the different interpretation of the related clauses and provisions of the constitution. It is vital that the new FOGL upholds the two core principles of collective ownership and best interests of the Iraqi people enshrined in the constitution. 

If on the hand compromises, horse-trading, politics of keeping the ‘herds together’, maintaining the fait accompli status quo prevail, or the fragile ‘power-sharing’ arrangement collapses, all could create, once again, a conditions of stalemate thus preventing the passage of the new FOGL. Experience tells us, law in Iraq, more often than not, is politics in disguise.
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� He made this statement in his presentation before the CWC Iraq Petroleum 2010 Conference, London, UK 29-30 Nov 2010. Moreover, he even requested a reversal of some policies and actions by the federal MoO such as ‘blacklisting’ of companies working with KRG.  


� Reuters reports that Al-Maliki told a committee of the European Parliament in Brussels at the start of a visit to discuss energy cooperation with the European Union, "We are close to agreeing a final version of the oil and gas law," � HYPERLINK "http://in.reuters.com/article/worldNews/idINIndia-33069620080416" ��http://in.reuters.com/article/worldNews/idINIndia-33069620080416� Accessed 16 April 2008.


� The February 2007 draft has 43 articles, July 2007 draft has 53 articles and a third draft, which has 51 articles, was included in the folder distributed to us, the participants at the Baghdad February Symposium, February 2009. Information indicates to a fourth version, see � HYPERLINK "http://www.iraq-enterprise.com/page1.cfm?ser=1624" ��http://www.iraq-enterprise.com/page1.cfm?ser=1624� Accessed 15 Dec 2008. Since I do not have copy of this fourth draft this paper is confined to the first three drafts.   


� See  � HYPERLINK "http://www.parliament.iq/Iraqi_Council_of_Representatives.php?name=articles_ajsdyawqwqdjasdba46s7a98das6dasda7das4da6sd8asdsawewqeqw465e4qweq4wq6e4qw8eqwe4qw6eqwe4sadkj&file=showdetails&sid=2598" ��http://www.parliament.iq/Iraqi_Council_of_Representatives.php?name=articles_ajsdyawqwqdjasdba46s7a98das6dasda7das4da6sd8asdsawewqeqw465e4qweq4wq6e4qw8eqwe4qw6eqwe4sadkj&file=showdetails&sid=2598� Accessed 13 May 2009.


� See the Iraq Parliament website, accessed 26th January 2010 � HYPERLINK "http://www.parliament.iq/Iraqi_Council_of_Representatives.php?name=singal9asdasdas9dasda8w9wervw8vw854wvw5w0v98457475v38937456033t64tg34t64gi4dow7wnf4w4y4t386b5w6576i75page&pa=showpage&pid=5" ��http://www.parliament.iq/Iraqi_Council_of_Representatives.php?name=singal9asdasdas9dasda8w9wervw8vw854wvw5w0v98457475v38937456033t64tg34t64gi4dow7wnf4w4y4t386b5w6576i75page&pa=showpage&pid=5�


� As on 11th December 2010 the Parliament has four categories reflecting the status of laws in the order of their readiness: 1- Enacted laws (they are 207 between 2006 and 2010 to date: 11th December); 2- Proposed laws tabled for ‘Second Reading’ (32 laws); 3- Proposed laws tabled for ‘First Reading’ (68 laws), and finally 4- ‘Project of proposed laws’ received by CoRs from the Council of Ministers (79 laws). � HYPERLINK "http://www.parliament.iq/Iraqi_Council_of_Representatives.php?name=singal9asdasdas9dasda8w9wervw8vw854wvw5w0v98457475v38937456033t64tg34t64gi4dow7wnf4w4y4t386b5w6576i75page&pa=showpage&pid=5" ��http://www.parliament.iq/Iraqi_Council_of_Representatives.php?name=singal9asdasdas9dasda8w9wervw8vw854wvw5w0v98457475v38937456033t64tg34t64gi4dow7wnf4w4y4t386b5w6576i75page&pa=showpage&pid=5� accessed 11 Dec 2010.


� See “Open Letter From Iraqi Oil Experts To Parliament 5 March 2007”, adopted during their meeting in Amman, Jordan on 17 Feb. � HYPERLINK "http://www.iraq-enterprise.com/oillaw/AmmanMeeting17FebruaryE.htm" ��http://www.iraq-enterprise.com/oillaw/AmmanMeeting17FebruaryE.htm� Last accessed 15 Feb 2010.


� Many interesting contributions appeared on the following websites in addition to the websites referred to during the course of the paper: � HYPERLINK "http://www.iraq-enterprise.com/" ��http://www.iraq-enterprise.com/� ; � HYPERLINK "http://www.iraqoillaw.com" ��www.iraqoillaw.com� ; � HYPERLINK "http://www.handsoffiraqioil.org/" ��http://www.handsoffiraqioil.org/�. The Iraqi Communist Party journal Althakafa Aljadeda, for example, issued special folder on the Law in a joint Volume 322/3, December 2007.


� It should be mentioned in this juncture that FOGLwas approved unanimously on 27th Feb 2007 by the federal CoM, which comprises Kurdish ministers, and then it was passed to the federal CoR for approval and enactment.


� The former minister of oil Ibraheem Bahr Olom had expressed such an opinion during my discussion with him in Baghdad, March 2009, Tariq Shafiq (2009) holds similar view,  Thamir Ghadhban expressed his disagreement with those who call for PSCs in his interview with Ruba Husari/Iraq Oil Forum on 29 April 2009. � HYPERLINK "http://www.iraqoilforum.com/?cat=7&paged=2" ��http://www.iraqoilforum.com/?cat=7&paged=2�  and Shahristani in an interview with AlJazeera TV (26 Sept 2008) expressed strong opposition to PSCs � HYPERLINK "http://www.redorbit.com/news/business/1570537/iraqi_oil_minister_interviewed_on_contracts_oil_and_gas_law/" ��http://www.redorbit.com/news/business/1570537/iraqi_oil_minister_interviewed_on_contracts_oil_and_gas_law/� Accessed 29 Sept 2008.   


� � HYPERLINK "http://www.krg.org/articles/detail.asp?rnr=223&lngnr=12&smap=02010100&anr=33405" ��http://www.krg.org/articles/detail.asp?rnr=223&lngnr=12&smap=02010100&anr=33405� Accessed 6 Feb 2010.


� Details on these fields and their location among the annexes are from Al-Ameer, 2008. For the Kurds positions on the disputed territories see ICG 2008.


� Further information on this committee is available from its special website. See � HYPERLINK "http://www.com140.com/" ��http://www.com140.com/� Accessed 6 Feb 2010.


� The position of MoO on KRG contracts gained a collective support of some 60 plus oil experts and technocrats through their letter dated 27 Nov 2007.


� � HYPERLINK "http://afp.google.com/article/ALeqM5iux6SGhlkK7TYXlFiillVhVZPdmw" ��http://afp.google.com/article/ALeqM5iux6SGhlkK7TYXlFiillVhVZPdmw� Accessed 3 Feb 2010


� � HYPERLINK "http://www.oil.gov.iq/5551.php" ��http://www.oil.gov.iq/5551.php� accessed 19 Oct 2010


� This has been repeatedly confirmed by the Minister of Oil, including his exclusive interview with the Senior Mideast Correspondent Peg Mackey for Energy Intelligence/Iraq Oil Forum, June 5, 2009. 


� HYPERLINK "http://www.energyintel.com/PubHome.asp?publication_ID=112" ��http://www.energyintel.com/PubHome.asp?publication_ID=112� Accessed 7 June 2009


� See item (1-) of the Statement by Mr. Hawrami dated 17th January 2010  � HYPERLINK "http://www.krg.org/articles/detail.asp?rnr=223&lngnr=12&smap=02010100&anr=33405" ��http://www.krg.org/articles/detail.asp?rnr=223&lngnr=12&smap=02010100&anr=33405� Accessed 6 Feb 2010


� Details and documents on this case were unfolded and investigated further by the Norwegian business newspaper Dagens Næringsliv and its website � HYPERLINK "http://www.dn.no" ��www.dn.no�   


� Intensive media coverage in Norway would indicate the complexity of Peter Galbraith case. Apart from calling him (Mr. 5%), due to the involvement of his and his son company Porcupine in DNO’s Tawke oilfield, he jointly with the Yemeni millionaire Shaher Abdul-Haq filed arbitration case in London against DNO. Incidentally, Shaher Abdul-Haq is the father of Farouk, who was accused of rapping and killing the Norwegian student Martine Vik Magnussen, in London 2008. Furthermore, Galbraith has publicly known acrimonies with the Norwegian UN diplomat in Afghanistan, Kai Eide, which caused Galbraith to lose his job there. Finally, on the private matters he has Norwegian wife and he is frequently in Bergen, which makes him media target whenever issue related to the above arises. For related information see � HYPERLINK "http://www.dn.no/energi/article1758249.ece" ��http://www.dn.no/energi/article1758249.ece� Accessed 10 Oct 2009. Recent (Dec 2010) media reports and actions in Norway are surfaced again and gaining momentum regarding Farouk-Vik case, and thus more details could be uncovered.   


� � HYPERLINK "http://business.timesonline.co.uk/tol/business/industry_sectors/natural_resources/article7034929.ece" ��http://business.timesonline.co.uk/tol/business/industry_sectors/natural_resources/article7034929.ece� Accessed 21 Feb 2010.


� � HYPERLINK "http://www.krg.org/articles/detail.asp?rnr=160&lngnr=12&smap=04070000&anr=15057" ��http://www.krg.org/articles/detail.asp?rnr=160&lngnr=12&smap=04070000&anr=15057� Accessed 6 Feb 2010


� See MEES Vol 53 nr 49, 6 Dec 2010


� � HYPERLINK "http://www.energyintel.com/DocumentDetail.asp?document_id=696537" ��http://www.energyintel.com/DocumentDetail.asp?document_id=696537� accessed 26 Nov 2010


� As Reuters’ Missy Ryan reported, see � HYPERLINK "http://uk.reuters.com/article/idUKLDE60203A20100103?pageNumber=2&virtualBrandChannel=0" ��http://uk.reuters.com/article/idUKLDE60203A20100103?pageNumber=2&virtualBrandChannel=0� Accessed 4 Jan 2010  


� � HYPERLINK "http://in.reuters.com/article/oilRpt/idINLDE6181LL20100209" ��http://in.reuters.com/article/oilRpt/idINLDE6181LL20100209� Accessed 10 Feb 2010


� It was stated that out of 325 members of CoRs only 60 of them were re-elected and 225 are new. AlFayha satellite TV 7 Dec 2010.  


� Readers are advised to consult the references cited in this paper for further and more details on FOGL versions and their provisions.   


� Due to stalemate of FOGL an attempt was made in 2009 to create FOGC by an executive order but apparently was not pursuit. On this matter see Jiyad (2009)  


� These are: Annex no. 1: Present producing fields allocated to the Iraq National Oil Company/INOC; Annex no. 2: Discovered (undeveloped) fields allocated to INOC; Annex no. 3: Discovered (undeveloped) fields outside the operations of INOC, and Annex no. 4: Exploration areas.


� One scholar writes, ‘The idea of disclosing oil contracts may challenge the secretive nature of the KRG's Ministry of Natural Resources, a one-man show run by Ashti Hawrami.’ See Denise Natali, ‘Kurdish concessions in Baghdad’. � HYPERLINK "http://mideast.foreignpolicy.com/posts/2010/12/06/kurdish_concessions_in_baghdad" ��http://mideast.foreignpolicy.com/posts/2010/12/06/kurdish_concessions_in_baghdad� accessed 9 Dec 2010


� As on 8th December 2010, INOC draft law has serial number 56 on the list of proposed law and not even tabled for the first reading before CoRs. See, � HYPERLINK "http://www.parliament.iq/Iraqi_Council_of_Representatives.php?name=singal9asdasdas9dasda8w9wervw8vw854wvw5w0v98457475v38937456033t64tg34t64gi4dow7wnf4w4y4t386b5w6576i75page&pa=showpage&pid=5" ��http://www.parliament.iq/Iraqi_Council_of_Representatives.php?name=singal9asdasdas9dasda8w9wervw8vw854wvw5w0v98457475v38937456033t64tg34t64gi4dow7wnf4w4y4t386b5w6576i75page&pa=showpage&pid=5� accessed 7 Dec 2010. See Jiyad (2009a) on more analyses on INOC law.





